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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Via Facsimile & First Class Mail

FEB 13 201
Rebecca H. Gordon, Esq.
Perkins Coie LLP
700 Thirteenth Struet, N.W.
Suite 600
Washingten, D.C. 20005-3960
RE: MUR 6524

Biden for President, Inc. and
Melvyn Monzack, in his official capacity as
Treasurer

Dear Ms. Gordon:

In the normal course of carrying out its supervisory responsibilities, the Federal Election
Comuxissien bersms aware of information suggesting that Biden for President, Inc. and Melvyn
Monzack, in his official capacity as Treasurer (“BFP”), may have violated the Federal Election
Campaign Act of 1971, as amsrded (“the Act”). On Septamber 6, 2011, BFP wes notified that it
was heing referred to the Commission’s Office of General Counsel for possible enforcement
action under 2 U.S.C. § 437g. On January 24, 2012, the Commission found reason to believe
that the BFP violated 11 C.F.R. § 110.1{1)(4)(ii). Enclosed is the Factual and Legal Analysis that
sets forth the basis for the Commission’s determinations.

In exder to expedite the resolution of this neatter, @ire Commissiona has wuthorized the
Office of the General Couasel to enter into negotiations directed toward reachiag a convilietion
agreemext prior 10 a déetermination by the Commitsion s to whether there is probable cause to
believe that BFP violated the Act. ]
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In the meantime, this matter will remain confidential in accordance with 2 U.S.C.
§§ 437g(a)(4)(B) and 437g(a)(12)(A) ustless you notify the Commission in writing that you wish
the matter to be made public.

, Please note that BFP has a legal obligation to preserve ali documente, recards and
materials relating to this matter until notified that the Commission has closed its file in this
matter. See 18 U.S.C. § 1519. You may submit a written request for relevant information
gathered by the Commission in the course of its investigation of this matter. See Agency
Procedure for Disclosure of Documents and Information in the Enforcement Process, 76 Fed.
Reg. 34986 (Jume 15, 2011).

We look forward to yoer response.
On behalf of the Commission,
(1bur\ O Y
Caroline C. Hunter
Chair
Enclosures

Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS:  Biden for President, Inc. and Melvyn Monzack, MUR 6524
in his efficial capacity as Trassurer
L INTRODUCTION
This matter was generated by a referral to the Office of General Counsel from the

" Commission’s Audit Division following an audit of Biden for President, Inc.’s (“BFP” or

“Cocnmittez") activity from Deaember 15, 2006 through January 3, 2008. The Final Audit
Report (“FAR”) summarizing the audit’s findings cescludes that the Committee failed to keep
records supporting the timely resolution of excessive contributions in violation of the Federal
Election Campaign Act of 1971, as amended (the “Act”) and referred the violation to the Office
of General Counsel for potential enforcement action.'

For the reasons set forth below, the Commission finds reason to believe that Biden for
President, Inc. and Melvyn Monazck, in his official capacity as Treasurer, violated 11 C.F.R.
§ 110.10))G.
II. FACTUAL AND LEGAL ANALYSIS

A. BAEKGROUND

BFP was the pririgipal authorized campaign committee of Joseph R. Biden, Jr., in
connection with his candidacy for the 2008 Democratic nomination for President. Pursuant to
26 U.S.C. § 9038(a), the Cammission conducted a mandatory audit of BFP’s activity from
December 15, 2006 through April 30, 2008.

! See Audit Referral, Attachment 1. The Commission made six separate findings in the FAR. The Audit Division
referred to the Office of Gexeral Counsel Firsling 2 only in past, conserning BFP’s failuru to keep recortis
supporting the timely redesignation of $1,092,899 in excessive contributions.

Page 1 of5 .




1204431350k

10

11

12

13

14

15

16

17

19

19

21

MUR 6524
Factual and Legal Analysis

The audit identified a projected total of $1,092,899 in excessive contributions received by
BFP between January 2007 and April 2008. FAR, at 8, 12. BFP asserted that it had timely
resolved these contributions by sending notices to the contributors informing them that the
excessive amounts would be redesignated to the general election. /d at 13.

BFP was unable, however, to produce copies of the redesignation letters. BFP explained
that the letters were inadvertently lost when the Commtittee changed its uffice location in the
Sprimg of 2008 and fliat the computer used to pregare the lettees hud besn “wiped cleau™ and sold
when the Committee liquiduied its assets aftan Mr. Bidan withdrew fkem the prasidential
campaign. /d

BFP also explained that the staff member who was responsible for sending the
compliance letters was now deceased, and submitted a declaration from a staff member who was
supervised by the deceased staffer stating that the MM« recalls sending out redesignation
letters within 60 days of receiving the apparently excessive contributions. Id. at 14. According
t0 8 declaration submited by BFP, the deceased staff member stated, before her death, that she
had a specific recollection of timely sending the redesignation letters, and other BFP staff state
that she was “meticulous and conscientious in performing her duties.” /d. at 13. In further
suppurt of its positibn, ths Commitiee poiriin out that It muintained a complete library of
camplianee letiers aad “its Contributinn Review Procerires” cantains a template for
redesignation letters. Id Fimlly, BFP provided declarations from four coatributors who pecalled
receiving redesignation letters. /d. at 14.

Although BFP was unable to produce copies of the letters demonstrating timely
redesignations to the general election, it produced copies of signed letters demonstrating that
these same contributions were redesignated subsequent to the 60-day period mandated by the
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Factual and Legal Analysis

Commission’s regulations. Jd. at 12. These redesignations were made to Mr. Biden’s then
Senatorial committee, Citizens for Biden (“CFB”), after Mr. Biden withdrew from the
Presidential election on January 3, 2008, and was therefore ineligible for the general election. Jd.
The Committee mamtams that these letters demonstrate that timely and proper redesignations
were made because the letters “reflected an understanding by the contributor and BFP that the
excessive portion had been properly resolved and expressed the donative intent of the
contritutor.” Id at 14.

These letters sexking redesignation to CFB were not presumptive redesignations under
the Commission’s regulations becaues the Committee did nat send the letters within 60 days of
receiving the contributions. See 11 C.F.R. § 110.1(b)(5)ii}(B). The Audit steff belicved,
howeva,thatthes_e letters were an adequate, though untimely, showing of support for the
redesignation of contributions to the 2008 general election. Id at 12.

In approving the FAR on December 2, 2010, the Commission concluded, based on the
unique circumstances and the evidence provided by BFP, as detailed above, that “there was
information to support BFP’s assertions that it had sent redesignation letters for these
contributions® and therefore BFP would not be required to make a payment to the U.S. Treasury
for such rodesigated contributions. /d at 4. The Commissisa alsv soncluded, liowever, tHat
because the Committe: was unable to produce copies aof the mdesignation lettars as the
Cnmmission’s regulations require, the Committee did not satisfy the recordkeeping requirements
of 11 C.F.R. § 110.1(1)(4)X(ii). Jd

On September 6, 2011, the Office of General Counsel notified Respondents of this
referral. See 74 Fed. Reg. 38617 (August 4, 2009). The Committee subsequently submitted its
response, arguing that the Commission should not find that BFP violated the Act.
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Factual and Legal Analysis

B. LEGAL ANALYSIS

During the relevant time period, the Act prohibited persons from making contributions to
a candidate for federal office or the candidate’s authorized political committee that in the
aggregate exceeded $2,300. See 2 U.S.C. § 441a(a)(1)(A). In addition, the Act then provided,
and continues to provide, that no candidate or political committee shall knowingly accept any
contributions that exceed the limits established by 2 U.B.C. § 441a. 2 U.S.C. § 441a(f).

Under the Commission’s segulatioms, if a committee receives a contribution that appears
to be excessive, the committoe munt either retnin the questianabic cottiribution to the donan ox
deposit the contributing into its faderal acconat and keep enough funds in the account ta cover all
potentia! refunds until the legality of the contribution is established. 11 C.F.R. § 103.3(b)(3) and
(4). Altematively, a committee may “presumptively redesi_gnate” the excessive portion of a
contribution to another election campaign, provided that, within 60 days of receipt of the
contribution, the committee notifies the contributor of the amount of the contribution that was
redesignated and of the option to request & refund. 11 C.F.R. § 110.1(b)(5)(ii)(B) and (C). Ifa
committee “chooses to rely on a redesignation presumption,” the treasurer “must retain a full-
size photocopy of the check or written instrniznent, of any signed writings that accompsnied the
contribution, and of tht notices suat to tirs contributers. . .. 11 C.F.R. § 110.1(0)(4)(ii). Ir the
ahsence of retaining such copiss, the contxibutiun will nut be considznd redosignatad. 11 C.F.R.
§ 110.1()(5).

Although Section 11Q.1(1)X(S) provides that the presumptive designations will not be
deemed effective unless a committee retains the notices, the Commission determined that, under
the unique circumstances presented here, the Committee provided sufficient support to

demonstrate that the contributions at issue were pfesumptively redesignated. FAR at4, 9, 15.
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The Commission also determined, however, that, because the Committee was unable to produce
copies of the notices, see p.p. 2-3 above, BFP did not comply with the recordkeeping
requirements set forth in section 110.1(1)(4)(ii). Jd.

Based on the Commission’s finding that the Committee provided sufficient evidence to
show that it obtained presumptive redesignations for the excessive contributions at issue, BFP
argues that the Commission cannot find reason to believe that the Commmitree violated the Act.
Reepomse of BFP at 1. BFP clgims that the failure te meet the resordissepting raquiressent undes
Section 110.1(1)(4)ii) “is not a stand-aisne vialation” and “[t]he exclusive consequence ef nen-
compliance is spelied out in Section 110.1(1)(5), which provides that the failure to retain
evidence can render ineffective an otherwise effective redesignation. . . .” Id at 4.2

There is no support for BFP’s argument in the plain language of the Commission’s
regulations. Although the Commission decided not to treat the contributions as excessive, that

finding does not negate BPF’s failure to abide by the plain recordkeeping requirements of the

Commission’s regulations.
L. CONCLUSION

Based on the foregoing, the Commission finds reason to believe that Biden for President,
Inc. and Melvyn Monazck, in his official capacity as Treasurer, violated 11 C.F.R.

§ 110.1(0)(4)H).

2 BFP also states that it is “not aware of any matter where the Commission determined that a respondent complied
with the contribution limits but “‘violated’ the evidentiary requirements associated with redesignations.” Id.
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